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Joginder Paul Singh, a native and citizen of India, petitions for review of the

Board of Immigration Appeals’ (“BIA”) decision summarily affirming an
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immigration judge’s (“IJ”) order denying Singh’s motion to reopen proceedings

conducted in absentia.  We have jurisdiction under 8 U.S.C. § 1252.  We review

for abuse of discretion.  Singh v. INS, 213 F.3d 1050, 1052 (9th Cir. 2000).  We

grant the petition for review and remand for further proceedings.

Singh’s motion included a declaration stating that he failed to appear at his

hearing because his counsel told him an incorrect hearing time.  The IJ concluded

that a mistake as to the time of the hearing does not rise to the level of exceptional

circumstances.  Because providing the wrong time of a hearing can constitute

ineffective assistance of counsel, and ineffective assistance of counsel constitutes

an “exceptional circumstance,” we grant the petition and remand to the BIA to

remand to the IJ for further proceedings.  See 8 U.S.C. § 1229a(e)(1); Lo v.

Ashcroft, 341 F.3d 934, 938-39 (9th Cir. 2003) (holding that where counsel’s

secretary misinformed petitioners of the date of their hearing, causing them to be

absent, ineffective assistance of counsel constitutes exceptional circumstances).

Contrary to the government’s contention, petitioner sufficiently raised his

ineffective assistance of counsel claim below where the IJ addressed it in her

decision.  See Socop-Gonzales v. INS, 272 F.3d 1176, 1186 (9th Cir. 2001)

(holding that petitioner exhausted administrative remedies where the BIA
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addressed the issue and therefore policy concerns regarding the underlying

exhaustion requirement have been satisfied). 

PETITION FOR REVIEW GRANTED and REMANDED


